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MEMORANDUM OF UNDERSTANDING 

THIS MEMORANDUM OF UNDERSTANDING (MOU} is entered into by the UNITED STATES OF 
AMERICA, represented by the FISH AND WILDLIFE SERVICE (SERVICE}, BUREAU OF 
RECLAMATION (RECLAMATION}, and BUREAU OF INDIAN AFFAIRS (INDIAN AFFAIRS}; the 
STATE OF COLORADO (COLORADO}; the STATE OF NEW MEXICO (NEW MEXICO); the STATE 
OF UTAH (UTAH}; the NAVAJO NATION (NAVAJOS); the SOUTHERN UTE INDIAN TRIBE 
(SOUTHERN UTES); the UTE MOUNTAIN UTE INDIAN TRIBE (UTE MOUNTAIN UTES); and the 
JICARILLA APACHE TRIBE (JICARILLAS). 

The Service is preparing a biological opinion for the Animas-La Plata Project 
(ALP) that contains a reasonable and prudent alternative which provides for 
construction of an initial portion of the project without the likelihood of 
jeopardizing the continued existence of the listed fish species (listed fish). 
Important elements of the reasonable and prudent alternative are: I) that 
Navajo Dam will be operated to provide reservoir storage releases for the 
benefit of listed fish; 2) those releases must be legally protected to and 
through the listed fish's habitat and 3) there will be a binding agreement that 
the appropriate parties will complete development of a Recovery Implementation 
Program (the Program) for the San Juan River Basin (Basin} within one year. 
New Mexico, Colorado, Utah and the Navajos will provide protectton for the 
storage releases, within their respective legal authorities; the protection of 
the releases is a prerequisite to the legal viability of the reasonable and 
prudent alternative. 

I. INTRODUCTION 

The parties agree to develop and sign an agreement to initiate the Program for 
the Basin. The goals of the Program are: 

1. To conserve populations of Colorado squawfish and razorback 
sucker in the Basin consistent with the recovery goals established 
under the Endangered Species Act, 16 U.S.C. 1531 et seq. 

2. To proceed with water development in the Basin in complianc~ with 
federal and state laws, interstate compacts, Supreme Court decrees, 
and Federal trust responsibilities to the Southern Utes, Ute Mountain 
Utes, Jicarillas and the Navajos. 

II. PURPOSE 

The purpose of this MOU is for the parties to: 1) agree to actions necessary 
to carry out the above mentioned elements of the reasonable and prudent 
alternative in the biological opinion for the ALP; and 2) agree on concepts and 
procedures necessary to continue good faith efforts to develop and sign an 
agreement to initiate the Program within one year, which will address trust 
responsibilities and water development in the Basin within the context of the 
subject matter of this MOU. 
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III. AUTHORITIES AND RESPONSIBILITIES 

A. Trust Responsibilities 

The reservations of four federally recognized Indian tribes are located 
within the Basin. The four tribes have reserved water rights under 
Federal law, most of which have not been quantified, to provide water to 
the reservations for use as permanent homelands. The Secretary has a 
trust responsibility to assert and protect the trust water resources of 
the tribes. 

With regard to three of the four tribes, there currently are specific 
Federal plans for the partial development of tribal water resources. 
Under the Act of June 13, 1962, 76. Stat. 96, Congress authorized, amorig 
other things, the construction of the Navajo Indian Irrigation Project 
(NIIP) to benefit the Navajo Nation. Based on congressional actions, 
six of the NIIP's 11 blocks have been fully constructed and Congress has 
consistently provided annual appropriations for NIIP's completion. 

On June 30, 1986, the Under Secretary of the Interior signed an 
agreement which established the principles for settlement of the 
reserved water right claims of the Southern Utes and Ute Mountain Utes 
and the financial arrangements for the settlement and for the 
construction of the ALP. The nonfederal cost sharing co11111itments 
contained in the agreement were in satisfaction of the cost sharing 
requirements of chapter IV of Public Law 99-88, 99 Stat. 293, 319-320. 
This agreement provided the basis for the Colorado Ute Indian Water 
Rights Final Settlement Agreement, dated December 10, 1986 (Settlement 
Agreement), which contemplates delivery of the tribes' full water supply 
from the ALP by the year 2000. The Settlement Agreement was endorsed by 
Congress in the Colorado Ute Indian Water Rights Settlement Act of 1988, 
102 Stat. 2973, (Settlement Act) and initial appropriations have been 
made by Congress. 

The Jicarilla Apache Tribe and the United States have been engaged in 
lengthy litigation to establish the quantities of water to which the 
tribe is entitled. Recently, in accordance with Federal policy, the 
tribe has participated in extensive negotiations to resolve the issues 
surrounding the full extent of its water rights. The Department of the 
Interior (Department) has been a key participant in those discussions 
which have focused on providing the tribe with a water suppJy from the 
Basin. - · · 

The Department intends to use its authority to the fullest extent 
possible to preserve and protect the water resources of the tribes in 
the Basin. A goal of the Program is to conserve the listed fish in the 
Basin while meeting the Department's trust responsibilities to the 
tribes. 

,.. 
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B. State Responsibilities 

Colorado, New Mexico and Utah play a primary role in determining how the 
Basin's water resources are developed and administered. At the same 
time, the States historically have been responsible for management of 
fish and wildlife resources, including threatened or endangered species. 

C. Other Federal Responsibilities and Authorities 

Reclamation is responsible for operation of a number of Federal 
reservoirs in the Basin that are used to regulate water deliveries under 
interstate compacts and to provide a continuing supply of water for 
beneficial uses. In addition, there are numerous existing contractual 
obligations and commitments made to States and water users, including 
but not limited to- those required by 82 STAT. 885, 70 Stat. 105, 76 
Stat. 96 and the June 30, 1986, Animas-La Plata binding cost sharing 
agreement and the Settlement Agreement as authorized by the Settlement 
Act. 

The Department is responsible for administering the Endangered Species 
Act. In carrying out its obligations, the Department is responsible for 
the protection and recovery of endangered species and for establishing 
and implementing programs to conserve fish and wildlife. The Department 
also has responsibilities and authorities to enter into this MOU under 
the Fish and Wildlife Coordination Act (16 U.S.C. 661 et seq.). The 
Fish and Wildlife Act of 1956 (16 U.S.C. 742 et seq.) provides 
additional authority for the Department to enter into this MOU. 

IV. TERMS AND CONDITIONS 

NOW, THEREFORE, the parties hereto agree to the following terms and conditions: 

A. Recovery Implementation Program 

The parties agree to work together to develop and sign an agreement to 
initiate the Program within one year, the purpose of which will be to 
conserve listed fish in the Basin while water development proceeds 
consistent with federal and state law and interstate compacts. Among 
other things, the Program is intended to provide a mechanism that will 
allow the United States to meet its obligations under the Settlement 
Agreement and Settlement Act. 

B. Protection of Reservoir Storage Releases 

The States and the Navajos agree, ta the extent of their jurisdiction 
and within the context of their respective legal authorities, and 
subject to existing developed water rights, to protect storage releases 
from Navajo Reservoir for the benefit of listed fish or replacement 
water as described in the Supplemental Agreement attached hereto from 
diversions so that the releases remain undiminished, except for carriage 
losses, to and through the habitat of listed fish to Lake Powell. The 
States hereby agree to assert the authorities described in Attachments 
1-3 to this MOU to protect such releases. The description of the 
Navajos' authorities will be attached as Attachment 4 when the Navajos 
execute this MOU. 
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An operating committee consisting of representatives of the States of 
Colorado, New Mexico, and Utah; Indian Affairs; Reclamation; and the 
Service shall be established to develop and implement a program to 
monitor and protect the releases of water from Navajo Reservoir. The 
coJJ111ittee shall develop an appropriate procedure for notifying the 
parties of the status of such releases and any action needed. 

C. Future Section 7 Consultations 

Formal Section 7 consultation under 16 U.S.C. 1536 of the Endangered 
Species Act is required for any federal action that "may affect" listed 
species. A conference is required if a federal action is likely to 
jeopardize the continued existence of any species proposed for listing 
as threatened or endangered. The procedures and agency responsibilities 
under Section 7 consultation must be followed for such federal actions 
in the Basin including actions under the Program. 

The Program must have made."sufficient progress" in order to offset 
potential jeopardy impacts to the listed fish from any proposed federal 
action which is under Section 7 consultation. The Service will 
determine if sufficient progress has been made under the Program based 
on the best available biological data and professional judgment. The 
Service will assess sufficient progress in proportion to the potential 
jeopardy impacts of a proposed federal action. That is, the smaller the 
impact of a federal action, the lo~er the level of progress needed to 
offset the impacts. If progress under the Program has not been 
sufficient, additional conservation measures (measures) will be required 
from the federal agency or the project sponsor(s) to offset impacts of 
the federal action which are likely to jeopardize listed fish. 

During and after the 7 year research period (as described in the ALP 
biological opinion) on the San Juan River and its tributaries, 
significant new information will be available on the listed fish. Also, 
certain recovery actions will have been implemented to benefit the 
listed fish. Such information and actions will constitute progress 
under the Program and will be considered by the Service in determining 
whether progress has been sufficient to offset impacts of future federal 
actions which are likely to jeopardize listed fish. 

During the 7 year research period, additional federal actions 
resulting in water depletions will be subject to Section 7 
consultations. In rendering biological opinions on federaFactions 
resulting in minor depletions, the Service will consider good faith 
implementation of the Program in determining if sufficient progress has 
been made to offset depletion impacts, if any, on listed fish. It is 
understood that minor depletions may reach an aggregate of 3,000 acre
feet in any one year (that is, the 3,000 acre-feet is not additive from 
year to year). 



5 

The following are some examples of measures that the Service will 
consider in determining if progress has been sufficient to offset 
jeopardy impacts of future federal actions under Section 7 consultation: 

Support and participation by the parties in developing and carrying 
out the Program (including adequate funding) 
Identification of flow needs for the listed fish 
Acquisition of water for the benefit of listed fish 
Legal protection of water, including protection of reservoir 
storage releases, for the benefit of the listed fish to and through 
their habitat 
Modification of federal projects to maintain the level of 
depletions in the Section 7 environmental baseline as described in 
the biological opinjon for the ALP (baseline) 
Operation or modification of federal projects to benefit listed 
fish 
Modifications to existing and proposed federal actions (i.e., 
measures) to lessen impacts to listed fish 
Improvements to water quality in habitat areas used by listed fish 
Physical habitat enhancement (e.g., removal of barriers, 
construction of fish passage facilities, improvement of spawning 
and nursery habitats, etc.} 
Control of exotic species 
Augmentation of listed fish populations if determined to be 
biologically necessary 
Research and studies carried out in accordance with the Program 
Indications that listed fish populations or habitats are improving 

At this time, the operation of Navajo Reservoir to mimic the natural 
hydrograph; the identification of the flow needs of the listed fish; 
legal protection of reservoir storage releases to and through the 
occupied habitat; indications that listed fish populations or their 
habitats are improving; and water quality improvement are viewed as the 
most important elements of achieving sufficient progress under the 
Program. 

It is anticipated that Section 7 consultations will be initiated for 
all existing federal actions within the baseline for the ALP that are 
subject to consultation. The Service concluded that the reasonable and 
prudent alternative will offset 57,100 acre-feet of depletion for the 
ALP in addition to the depletions in the baseline. The op~ration of 
Navajo Dam to benefit the listed fish will be taken into account by the 
Service in its biological opinions on the depletion impact of these 
existing federal actions. 

1. Prior to Completion of the 7 Year Research Period 

While any Federal agency may request Section 7 consultation at any 
time, three Federal actions (Blocks 7 and 8 of NIIP, BHP-Utah 
International, Inc.'s Navajo South Project, and an energy and/or 
agricultural project on Bluff Bench in Utah) could cause major 
depletions in the San Juan River and undergo Section 7 consultation in 
the near future. 
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Blocks 7 and 8 of NIIP - Because the Program will not have been 
implemented at the time the consultation is initiated, specific 
measures may be required pursuant to the Endangered Species Act to 
offset the potential Federal action impacts which are likely to 
jeopardize listed fish. Measures to lessen such impacts, consistent 
with Section 7 (a)(2) of the Endangered Species Act, may consist of, 
but are not limited to: 1) protection of reservoir storage releases 
through the Navajo Nation; 2) NIIP modifications; 3) commitments to 
convert water use that is currently in the baseline for the ALP to 
other uses to the benefit of listed fish; 4) scheduling of flows below 
Navajo Dam to provide additional water to benefit the listed fish; 5) 
assessment of the impacts of any contaminants associated with NIIP 
return flows on listed fish and a program to reduce any adverse 
impacts; or (6) implementation of any of the measures listed on page 5 
to achieve sufficient progress. 

Navajo South Project - Some progress under the Program is possible 
prior to consideration of this project under Section 7 consultation. 
Measures will likely be required to offset project depletions or other 
potential project impacts which are likely to jeopardize listed fish. 
Such measures to lessen project impacts, consistent with Section 
7(a)(2) of the Endangered Species Act, may consist of: (1) project 
modifications; (2) commitments to convert water use that is currently 
in the baseline for the ALP to other uses to benefit listed fish; (3) 
scheduling of flows below Navajo Dam to provide additional water to 
benefit the listed fish; or (4) implementation of any of the measures 
listed on page 5 to achieve sufficient progress. 

Bluff Bench Energy and Agricultural Project - Section 7 consultation on 
this project will likely occur prior to implementation of the Program. 
Measures will likely be required to offset project depletions or other 
potential project impacts which are likely to jeopardize listed fish. 
Such measures to lessen project impacts, consistent with Section 7 
(a}(2) of the Endangered Species Act, may consist of reducing the 
planned full depletion level to help meet flow requirements for the 
protection of the endangered fishes or implementation of any of the 
measures listed on page 5 to achieve sufficient progress. 

2. After the 7 Year Research Period 

After the research period, definitive information should be available 
to identify fl ow and other needs of the 1 i sted fish -and to: determine 
the level of sufficient progress made under the Program •. This 
information is intended to achieve the goals of the Program, i.e. to 
conserve listed fish populations while proceeding with water 
development in the Basin. There is the option for a Federal agency or 
project sponsor to implement measures in addition to those accomplished 
under the Program and which would offset the likelihood of jeopardy. 
Such measures could allow a Federal action to go forward even if 
sufficient progress has not been made under the Program. 



D. Sharing of Shortages 

There are no shortages anticipated to the water supply for the 
depletions identified in the baseline for the ALP during the research 
period. 
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Upon completion of, or during the research period, the water flow 
requirements of the listed fish will be analyzed and the issue of 
shortages, if any, will be resolved under the Program. If the issue of 
shortages is not resolved under the Program, the issue will be 
considered as new information which may result in reinitiation or 
initiation of consultation and will be resolved through the Section 7 
process. 

E. Conflicts Among the Parties 

If, prior to signing an agreement to initiate the Program, there are 
conflicts among any signatories to this MOU, the parties involved in 
the conflict agree to request a meeting of all the parties signatory 
to this MOU to resolve the conflict. 

F. Recovery Goals 

Specific species recovery goals for the listed fish in the Basin 
will be developed using information obtained as part of the 
Program. Attainment of these goals is intended to result in 
recovery of the listed fish within the Basin and initiation of the 
rulemaking process for reclassification or delisting of such fish. 

V. NON-WAIVER OF WATER RIGHTS 

Nothing in this MOU or the Program to be developed under this MOU shall be 
construed to affect the right to use water under any Federal or State law or 
permit, Federal contract, treaty, interstate compact or the right of any party 
in any adjudication proceeding to determine rights to use water or to contract 
for water. 

The Indian Tribes do not recognize that their water rights are limited by any 
agreement that the States have made to apportion water in the Colorado River 
Basin, including the Upper Colorado River Basin Compact {63 Stat. 31). 
Therefore, the participation in the MOU or the Program by any Indian tribe 
shall not waive any tribe's claim to water in excess of ·any· allocation to any 
particular State or be deemed to bind any tribe to the terms of any agreement 
to which it is not a party. The parties to this MOU disagree as to whether or 
not the Indian tribes have water rights which are limited by or subject to any 
agreement among the States to apportion the waters of the Colorado River Basin, 
including the Upper Colorado River Basin Compact. Nothing in this MOU shall be 
deemed to be a recognition or acceptance of any such claims by any party hereto 
or be deemed to establish or affect any such claims. 



The Program is intended to provide the means for conserving the listed fish 
in the Basin while water development proceeds. The order in which water 
development occurs may not necessarily reflect the priority of the water 
rights. Therefore, the successful development of any water project in 
accordance with the Program does not create a water right for project 
beneficiaries or its contractors to the use of water greater or lesser than 
those to which the project beneficiaries or contractors would otherwise be 
entitled, nor shall such development of a project adversely affect the water 
rights of any other water users or water right holders in the Basin. 

VI. CHANGE OF CIRCUMSTANCES 

In the event that changes occur in biological information or other 
circumstances, modifications to this MOU or the Program can be recommended by 
any of the parties and shall become effective upon written concurrence by all 
parties. The parties recognize that the Service and Federal agencies must 
reinitiate consultation when the circumstances described in 50 CFR 402.16 
occur. 

VII. NO DELEGATION OR ABROGATION 

All parties to this MOU recognize that they each have statutory 
responsibilities that cannot be delegated, and that this MOU does not and is 
not intended to abrogate any of their statutory responsibilities. 

VIII. CONSISTENCY WITH APPLICABLE LAW 

This MOU is subject to all applicable Federal and State law and interstate 
compacts and nothing herein shall be construed to alter, amend, or affect 
existing law. 

IX. SUBJECT TO APPROPRIATION 

Availability of funds necessary to carry out this MOU is subject to 
appropriations by Federal, State and tribal governments. 

X. EFFECTIVE DATE AND DURATION 

8 

This MOU is effective upon the issuance of the biological op1n1on for the 
Animas-La Plata that contains the reasonable and prudent alternative described 
in the preface of this MOU. It is the intent of the parties that the 
provisions of this MOU will be incorporated into the Program. ·This-MOU shall 
remain in effect until all parties agree to implement the Program. 



IN 'r/ITNESS '..'HEREOE, ea.ch party has caused th1 s HOU to be executed hy an . 
authorized official on the day and year set forth below oy their signaturo. 

~TAiE OF NE~ HEXICO 

by B O d ,..u f AL,---, 
Bruce' King. Goernor,/ 

NAVAJO ~ATION 

by----------------Peterson Zah. President 

UTE MOUNTAIN UTE INDIAN TRIBE 

by ~t,~fi:;:;;r1✓ 1-~. 
dyK ht-fra,cha 1 nnan 

~ ~PA~ BE 

b~ ~~---
Levi Peseda, Chairperson 

Date 

Date /{i- J. 2--- 9/ 

Date 

Date _____ _ 
____ ......... _., ... .,,,, ...... . 

Oite 

• Oate _'7_-_J_c_-_f_/_ 
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COLORADO'S STATEMENT OF AUTHORITIES RELATED TO THE MEMORANDUM 
OF UNDERSTANDING AND SUPPLEMENTAL AGREEMENT 

1. ADMINISTRATION AND PROTECTION OF FLOWS RELEASED FROM NAVAJO 
RESERVOIR THROUGH THE FOUR CORNERS REACH OF THE SAN JUAN 
RIVER IN COLORADO 

The Colorado State Engineer and the Division Engineer for 

Water Division No. 7 (hereafter referred to collectively as the 

State Engineer) have authority pursuant to sections 

37-80-102(l)(a), 37-92-301(1), 37-92-501(1), 37-62-101-106 (the 

Upper Colorado River Compact), and 37-61-101-104 (the Colorado 

River Compact), C.R.S. (1990), to protect and administer (subject 

to transit losses) water released from Navajo Reservoir and 

delivered to Colorado for ultimate delivery to L2ke Powell 

through the approximately 3.4 mile reach of the San Juan River 

from lat. 36 deg. 59•· 57" N long. 109 deg. 00' 16 11 W to lat. 37 

deg. 01' 21" N long. 109 deg. 02' 40" W, in Colorado (hereafter 

referred to as the four corners reach). 

Moreover, if the Colorado Water Conservation Board acquires 

water or an interest in water from Navajo Reservoir for instream 

flows in the four corners reach pursuant to section 37-92-102(3), 

C.R.S. (1990), the State Engineer has authority under sections 

301(1) and 501(1) to protect and administer (subject to transit 

losses) such releases through the four corners reach. 

The four corners reach is located entirely within the exte

rior boundaries of the Ute Mountain Ute Indian Reservation. The 



Colorado Ute Indian Water Rights Final Settlement Agreement of 

December 10, 1986, and the Stipulation for a Consent Decree filed 

in Colorado District Court for Water Division No. 7 on behalf of 

the Southern Ute and Ute Mountain Ute Indian Tribes, Case No. w-

1603-76B, includes an administration agreement in which the par

ties reached a compromise on the administration of the tribes' 

reserved water rights within the exterior boundaries of the 

tribes' reservations. This agreement gives the State Engineer 

primary administrative responsibility over all waters apportioned 

to the tribes at the points of diversion located on the San Juan 

River and gives the tribes primary administrative responsibility 

over all waters within the tribes' canal distribution systems. 

The State Engineer was also given authority to administer and 

regulate, pursuant to state law, all non-reserved waters of the 

tribes and all rights to the use of surface or ground water 

within the reservations which are not part of the tribes' 

reserved water rights. The tribes can seek additional water 

rights by appropriation in accordance with and pursuant to state 

law. 

It is anticipated that the State of Colorado, the Ute Moun

tain Ute Indian Tribe, and the Secretary of the Department of the 

Interior will work together in good faith to carry out the pro

tection of flows under the terms of the San Juan River Recovery 

Implementation Program. This may be accomplished through a vari-
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ety of methods, including an agreement with the Ute Mountain Ute 

Indian Tribe to prohibit access to and prevent tribal diversions 

of water released from Navajo Reservoir. 

2. AUTHORITY FOR THE PROTECTION OF REPLACEMENT WATER RELEASED 
WITHIN THE STATE OF COLORADO UNDER THE SUPPLEMENTAL AGREE
MENT 

There are two alternatives available to protect 

"replacement water" released within Colorado pursuant to the 

Supplemental Agreement. The first alternative utilizes the 

authority of the Colorado Water Conservation Board (hereafter 

referred to as the Board). Section 37-92-102(3), C.R.S. (1990) 

authorizes the Board to appropriate such waters of natural 

streams as the Board determines may be required for minimum 

stream flows to preserve the natural environment to a reasonable 

degree. The Board also may acquire, by grant, purchase, bequest, 

devise, lease, exchange, or other contractual agreement, from or 

with any person, including any governmental entity, such water,· 

water rights, or interests in water as the Board determines may 

be requir~d for minimum stream flows to preserve the natural 

environment to a reasonable degree. 

The Board is using this authority to appropriate or acquire 

flows necessary for the recovery of endangered fish under the 

Upper Colorado River Basin Endangered Fish Recovery Implementa-
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tion Program. 

Appropriations and water, water rights, or interests in 

water acquired by the Board are administered by the State Engi

neer, along with all other water rights under Colorado law, pur

suant to his authority under the Water Right Determination and 

Administration Act of 1969, sections 37-92-101 et seo., C.R.S. 

(1990), and more specifically the provisions set forth in Part 1 

above. 

At a special meeting held on September 5, 1991, the Board 

determined that a natural environment exists in the four corners 

reach and that the acquisition of water, water rights, or inter

ests in water to provide releases for the benefit of Colorado 

squawfish in the four corners reach, as may be necessary under 

the Memorandum of Understanding and the Supplemental Agreement, 

is required to preserve the natural environment to a reasonable 

degree during the duration of the Supplemental Agreement. The 

Board agreed to accept water, water rights, or interests in water 

for use in the four corners reach, should it be necessary to do 

so under Memorandum of Understanding or the Supplemental Agree

ment, with the amount and source of water to be accepted by the 

Board to be determined in compliance with Colorado law under the 

terms of the Memorandum of Understanding or the Supplemental 

Agreement, as applicable, at the time such water is needed for 

fish releases. Such water shall be provided to the Board at no 
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charge and must be legally available for instream flow use i~ the 

four corners reach. The Board also instructed its staff and the 

Colorado Attorney General's Office to draft a generic lease 

agreement for accepting water, water rights, or interests in 

water. The generic lease agreement will include a provision for 

protecting the releases (subject to transit losses) to and 

through the four corners reach and will be enforceable by both 

the Board and the person or entity providing the water. 

The second alternative available to protect replacement 

water released within the State of Colorado is for the holders of 

water rights to be used to provide replacement water to adjudi

cate the rights to use water outside the State of Colorado, pur

suant to Colorado's water export statute, section 37-81-101 et 

~, C.R.S. (1990). 
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NEW MEXICO'S STATEMENT OF AUTHORITIES RELATED TO THE 
MEMORANDUM OF UNDERSTANDING 

New Mexico's Statutes, Section 72-5-1 (1985 Repl. Pamp.), 

provides that any person, association, or corporation intending to 

acquire the rights to the beneficial use of any surface water 

shall, before commencing any construction, make an application with 

the State Engineer for a permit to appropriate. Section 72-2-1 of 

the statutes authorizes the State Engineer to have general 

supervision of the wa~ers of the state and of the measurement, 

appropriation and distribution thereof. New Mexico Statutes thus 

provide for the State Engineer to exercise control of the diver

sion, appropriation and use of the surface waters of the state. 

The surface water rights of the San Juan River System in New 

Mexico were adjudicated by the San Juan Decree, San Juan County 

Cause No. 01690, entered by the state district court on April 8, 

1948, for all surface rights except those of the Indian tribes and 

the federal government. The decree determines the ownership, 

priority, location and amount of water that can be applied to 

beneficial use. The decree contains limitations on both the 

maximum diversion rate and the maximum amount of water that may be 

applied to beneficial use. 

New Mexico Statutes, Section 72-2-8 (1985 Repl. Pamp.), 

provides that the State Engineer may adopt regulations imposed to 

implement and enforce any provision of law administered by him, 

including special orders defining the declared boundaries of 

underground streams, channels, artesian basins, reservoirs, or 

lakes. Section 72-12-1 (1985 Repl. Pamp.) provides that the water 



of underground streams, channels,.artesian basins, reservoirs, or 

lakes, having reasonable ascertainable boundaries, are hereby 

declared to be public waters and to belong to the public and be 

subject to appropriation for beneficial use. The statutes provide 

for the State Engineer to control and administer the underground 

waters by defining the declared boundaries of underground streams, 

channels, artesian basins, reservoirs, or lakes. The San Juan 

Underground Water Basin was declared by the State Engineer on July 

29, 1976, and was extended on Mal:"ch 12, 1980. The boundaries 

include all of the San Juan River drainage in New Mexico. The 

State Engineer has in place the means to control and manage the 

underground water resources of the San Juan River Basin in New 

Mexico. 

The San Juan Rive~ system in New Mexico is fully appropriated 

up to the limit of New Mexico's entitlement under the Colorado 

River Compacts. The State Engineer will not issue any permits for 

new appropriations of water from the stream system because the 

water supply is not available to New Mexico under its Compact 

entitlement. 

Diversions from the San Juan River are not currently adminis

tered. Because of the abundant water supply provided by the river, 

including the river regulation provided by Navajo Reservoir, there 

has not been a need for administration of water rights. Sections 

72-3-1 through -5 of the New Mexico Statutes provide for the 

creation of water districts and appointment of watermasters to 

administer water rights. The State Engineer could create a water 
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district and appoint a watermaster for the San Juan River system if 

the need arises. The law provides that the budget _for watermasters 

may be certified to a board of county commissioners of the county 

or counties in which the district lies and the county commissioners 

shall cause the county to levy and collect the budget amount from 

the waterusers. In special instances, the New Mexico Legislature 

has funded the activities of watermasters required to administer 

streamflow and ground water diversions. 

In conclusion the New Mexico State Engineer has control of the 

distribution, appropriation, measurement and use of the surface 

water of the state of New Mexico and control over the distribution, 

appropriation and use of underground water of the state of New 

Mexico in declared underground water basins; the State Engineer 

will not issue permits for new appropriations from the San Juan 

River system, either surface or groundwater, except for a stock or 

domestic well the withdrawal from which cannot exceed 3 acre-feet 

per annum; the State Engineer requires that any diversion of 

storage releases from Navajo Reservoir be made only under permit 

issued by the State Engineer and that the use of such storage 

releases be under ccntract wi~h th~ Department cf the Interior. 

Further, the State Engineer has, by declaration of the San Juan 

Underground Water Basin, taken control over the appropriation and 

use of the groundwater of that basin and currently administers the 

underground waters in that declared basin. 
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ATTACHMENT TO MEMORANDOM OF UNDERSTANDING 

The following is a summary of the State of Utah's authority 

to protect storage releases from Navajo Reservoir in the San Juan 

River in Utah for the benefit of endangered fishes as provided in 

IV. B. of the Memorandum of Understanding dated October 24, 1991 . 

1. Authority of the Utah State Engineer 

a. The authority of the Utah State Engineer in the alloca

tjon, management and distribution of the water resources of the 

State of Utah is generally set forth in Title 73 of the Utah 

Code Annotated, and specifically in Chapters 2 and 3 thereof. 

The Utah State Engineer's general authority is set forth in 

Section 73-2-1 et~, Utah Code Annotated. 

The U.S. Fish & Wildlife Service is concerned about the 

protection of releases for the listed fish from Navajo Reservoir 

to Lake Powell. With regard to presently existing water rights 

within the State of Utah, those rights must be recognized and 

satisfied out of whatever flows are in the San Juan River, 

regardless of whether those flows consist of natural waters or 

waters released from storage .• However, storage releases for the 

benefit of listed fish will be available after existing developed 

uses have been satisfied in accordance with the hydrologic 

21 analysis prepared for the Animas/LaPlata biological opinion. It 

22 should be pointed out that existing water users are not allowed 

23 to expand their uses over and above their presently existing 

24 water rights. It is a basic element of Utah water law that 

25 beneficial use is the basis, the measure and the limit of all 
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1 rights to the use cf wate~ in Utah. Thusr if a water user seeks 

2 to divert more water--either in flow or in quantity--than is 

3 allowed under his paper water right, the State Engineer would 

4 take action to prevent such excessive diversion. See Sections 

5 73-1-3 and 73-2-1, Utah Code Annotated. 

6 Under Section 73-3-1 of the Utah Code, no appropriation of 

7 water may be made without fi~ing an application with--and having 

8 the same approved by--the Utah State Engineer. As stated above, 

9 the State Engineer has the authority to enjoin any unlawful 

10 appropriation, diversion or use of water. See Section 73-2-1, 

11 Utah Code Annotated. 

12 b. Under the authority outlined below, the State Engineer 

13 has the authority to limit any appropriation of water or to 

14 limit changes in point of dLversion, place or nature of use which 

15 would deplete releases from Navajo Reservoir. The authority of 

16 the Utah State Engineer in acting on specific applications to 

17 appropriate water and/or to permanently change the point of 

18 diversion, place or nature of use of an existing water right is 

19 covered generally in Title 73, Chapter 3, Utah Code Annotated--

20 and specifically in Section 73-3-8, Utah Code Annotated. In 

21 evaluating such applications under Section 73-3-8, the Utah State 

22 Engineer is to consider whether there is reason to believe that 

23 a proposed application would unreasonably affect public recrea-

24 tion or the natural stream environment, or would otherwise prove 

25 detrimental to the public welfare. Any effects such applications 

26 would have on listed fish would be construed under either or 

27 both of these criteria. 
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1 c. In acting on applications to appropriate or on change 

2 applications, the Utah State Engineer is subject to the pro-

3 cedures set forth in the Utah Administrative Procedures Act, 

4 Section 63-46b-l et~, Utah Code Annotated. Those procedures 

5 include judicial review of any decision of the State Engineer to 

6 the Utah District Court, and ultimately to the Utah Supreme 

7 Court. 

8 2. Authority of the Utah Division of Wildlife Resources 

9 Under Section 73-3-3, Utah Code Annotated, the Utah Division 

10 of Wildlife Resources may apply to the Utah State Engineer under 

11 the change application process outlined above to convert existing 

12 water rights to instream flow rights in order to orotect fisher-

13 ies. In evaluating such applications, the Utah State Engineer 

14 would have to consider the criteria in Section 73-3-8 as outlined 

15 above, and any such proceedings would also be subject to the Utah 

16 Administrative Procedures Act. 

17 3. 
18 

Authority of the Governor to Withdraw Waters from Aooro
priation 

19 Section 73-6-1, Utah Code Annotated, gives the Governor 

20 authority to withdraw waters in any stream from appropriation if 

21 the welfare of the State requires it. Such withdrawal suspends 

22 the right to new appropriations, but would not prevent change 

23 applications. Such action is to be taken by proclamation, uoon 

24 recommendation of the State Engineer. 
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SUPPLEMENTAL AGREEMENT 

1. The State of Colorado, the Southern Ute Indian Tribe, 

the Ute Mountain Ute Indian Tribe ("UMUT"), the San Juan Water 

Commission, the La Plata Conservancy District, and the Animas-La 

Plata Water Conservancy District (jointly "the nonfederal 

parties") support the operation of Navajo Reservoir as described 

in the reasonable and prudent alternative contained in the 

biological opinion for the Animas-La Plata Project ("RPA"). 

2. The Bureau of Reclamation ("Reclamation"), the Fish and 

Wildlife Service, and the Bureau of Indian Affairs (jointly "the 

federal agencies") and the nonfederal parties all desire and will 

benefit from the prompt implementation of the RPA. 

3. In order to carry out the research objectives and 

improve the conditions for the federally listed fish {"listed 

fish") as contemplated in the RPA, the reservoir storage releases 

for the benefit of the endangered fish ("fish releases") 

occurring as a result of the RPA must be protected throughout the 

San Juan River below the Navajo Dam. 

4. As set forth in the Memorandum of Understanding ("MOU") 

dated October 24, 1991 , the States of Colorado, New Mexico, 

and Utah ("the states") have the authority, within the·ir juris

dictions, to prevent the diversion of the fish releases and 

replacement water and have agreed to exercise that authority to 

prevent such diversions in the MOU. 

5. The boundary of the Navajo Nation includes certain 

portions of the San Juan River. Although the Navajo Nation has 



the authority to prevent the diversion of the fish releases, it 

has not yet agreed to protect those releases. 

6. The purpose of this agreement is to provide assurances 

that the amount of water required for the fish releases contem

plated under the RPA will be legally protected and available in 

the San Juan River to accomplish the purposes of the RPA until 

such time as the Navajo Nation agrees to protect such releases. 

NOW THEREFORE, the undersigned parties agree: 

7. If any fish releases are diverted from the San Juan 

River within the boundaries of the Navajo Nation, the federal 

agencies agree to use the full extent of their authority, as 

determined by the federal agencies, to halt such diversions and 

to require the responsible party to replace the water diverted. 

8. In the event that the federal agencies are unable to 

halt such diversions or to obtain replacement water from the 

party which diverted the waterj as described in paragraph 7, 

Reclamation shall, if possible, provide a replacement water 

supply in the San Juan River from any water which is available to 

the United States and which is not required for contract 

deliveries or fish releases, either in the current water year or 

subsequent years. The provision of such replacement water shall 

not increase: (1) the level of depletion in the San Juan River 

Basin to an amount greater than that described in the baseline in 

the biological opinion on the Animas-La Plata Project and the 

57,100 acre feet included in the RPA; or (2) the level of 

depletion determined to be consistent with the timing and 
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quantity of storage releases needed for the listed fish as 

determined by the study described in the RPA. To the extent that 

any spills from Navajo Reservoir are not required for fish 

releases, such spills shall be counted as replacement water for 

the diversions described in paragraph 7. In no event shall 

Reclamation be required under this supplemental agreement to 

provide more water than was actually diverted as described in 

paragraph 7. The amount of water available for use as replace

ment water under this paragraph shall be determined annually by 

the operating committee established by the MOU. 

9. If the diversions described in paragraph 7 continue and 

no replacement water is available as a result of the actions 

taken pursuant to paragraphs 7 and 8, or if the replacement water 

supplied as a result of paragraphs 7 and 8 is not equal to the 

amount of water diverted as described in paragraph 7, any one of 

the federal agencies shall give written notice of the situation, 

and a meeting date within fifteen (15) days of the notice, to the 

other parties to this agreement. The notice shall identify 

potential remedies to provide the amount of water required under 

the RPA. All parties to this agreement shall meet on the 

specified date. 

10. At the meeting held pursuant to the notice described in 

paragraph 9, the parties shall agree as to: (1) the presumed 

effect of the diversion described in paragraph 7 on the listed 

fish; (2) the time within which said diversion must be halted or 

replacement water provided under the terms ?f paragraph 11; and 

(3) the corrective action to be taken by the nonfederal parties 
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under the terms of paragraph 11. If no agreement is reached, the 

Secretary of the Interior may require the provision of replace

ment water under the terms of paragraph 11 after considering the 

recommendations of the federal agencies and the Department's 

responsibilities under the Endangered Species Act. 

11. The nonfederal parties shall use the full extent of 

their authority to halt the diversions described in paragraph 7. 

If the nonfederal parties are unable to halt such diversions of 

the fish releases within the time period established at the 

meeting described in paragraph 10, the Southern Ute Indian Tribe, 

the Ute Mountain Ute Indian Tribe, the San Juan Water Commission, 

the La Plata Conservancy District, and the Animas-La Plata Water 

Conservancy District agree to replace, in the San Juan River, the 

diverted water needed to carry out the RPA. Replacement water in 

the San Juan River shall be provided from water which is avail

able to the non-federal parties and which will not increase: (1) 

the level of depletion in the San Juan River Basin to an amount 

greater than that described in the baseline in the biological 

opinion on the Animas-La Plata Project and the 57,100 acre feet 

included in the RPA; or (2) the level of depletion determined to 

be consistent with the timing and quantity of storage releases 

needed for listed fish as determined by the study described in 

the RPA. 

12. The nonfederal parties shall provide such replacement 

water to the location where it is needed by the listed fish by 

methods that enable the delivery to be protected under Colorado, 

New Mexico and Utah law. The nonfederal parties, if necessary, 
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are able to supply such water from water rights which they 

control and which are above Navajo Reservoir. Colorado agrees to 

use the full extent of its authority to protect such water. In 

no event shall the non-federal parties be required to provide 

more water to the San Juan River than was actually taken as 

described in paragraph 7. 

13. The non-federal parties shall determine among them

selves the sources and amounts of water which they will indivi

dually provide. If no agreement is reached within the time frame 

established at the meeting described in paragraph 10, the non

federal parties agree that the Secretary of the Interior shall 

make such determination and that they will be bound by the 

Secretary's determination. 

14. Nothing in this agreement shall affect the rights of 

any non-federal parties under the citizen suit provisions of 

federal or state law. Invocation of such rights shall not delay 

actions described in paragraphs 9, 10, and 11. 

15. The parties to this agreement shall not challenge the 

validity of this Supplemental Agreement. 

16. The federal agencies agree to consider participation in 

this agreement in developing any reasonable and prudent alterna

tive for any federal action in the San Juan Basin which undergoes 

consultation under the ESA. 

17. This agreement shall terminate at such time as the 

Navajo Nation agrees to protect the fish releases. 
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